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9 May 2018 
 
Chairman Bernath and Members of the Forest Practices Board, 
 
Yesterday Commissioner Franz stressed that SCIENCE is the foundation of our policy decision making in 
her opening remarks at the CMER Science Conference.  
 
Last year at this very same May Forest Practices Board meeting, Green Crow and several other 
landowners were recognized for providing improved fish access to miles of streams through the RMAP.   
This accomplishment was no small task and we are proud of the work that was done.  However, we are 
starting to worry that we have a moving regulatory target.    
 
*My concern remains that all these efforts are undermined through an artificial rush to produce a 
change in rule. There has been no evidence presented that the current rule requires change. 
 
*I remain positive that this process will follow the science – remember that the political compromise IS 
already in the 30 year old Timber Fish and Wildlife agreements and the subsequent Forest and Fish 
Report which rely on stakeholder commitment to considering both biological and economic impact. 
 
We need to address the biological impact of the rules that have been in place for the last 18 years.  We 
spend a lot of time and money on measuring abiotic factors – but little effort is placed on the “so what.”  
 
We understand that this process is rough and may seem to be without end.   We are patient.   
 
In the meantime we continue to work well with our regional Forest Practice Foresters and local 
Stakeholders using the current protocols.   
 
We, like many, landowners embrace our role in sustainably growing and harvesting timber.   
Wood products are good for Washington.  They are durable and renewable with clear environmental, 
social, and economic benefits. 
 
We make land management decisions based on science, it would be foolish not to. 
 
We trust you, the members of the Forest Practices Board to act in good faith by making decisions based 
on science as well.   
 
Thank you for your attention and your continued support of the adaptive management process. 
 
Sincerely,  
 
 
Jenny Knoth, Ph.D. 
Green Crow Corporation, Director of Environmental Affairs 



J. Glasgow 

Conservation Caucus 

FP Board testimony, May 9, 2018 

 

The protocol water typing survey described in current interim rule and Board Manual 

underrepresents the upstream extent of fish habitat because it provides that habitats where fish 

were not observed on the day of the survey are Type N.  It fails to reliably identify ‘fish habitat’ 

as defined in WAC, which can include accessible stream reaches that may be unoccupied, or 

even dry, at the time of the survey.  It fails to accommodate the continuing legacy of past forestry 

impacts on streams, depressed fish populations, annual and seasonal variability in headwater fish 

distribution, single-pass electrofishing deficiencies, and widespread barrier culverts and 

temporary natural barriers that restrict present-day fish distribution. 

 
The Board has recognized this, and has authorized development of a permanent rule that relies 

less on electrofishing.  The state has committed substantial resources over the past several years 

to retire the interim water typing rule and replace it with a permanent rule that more reliably 

describes the extent of Type F as defined in rule and as committed to in the HCP.  All the while, 

water typing has continued under the interim rule.  Indications are that water type mod form 

submissions – for permanent modifications to the regulatory maps - have increased as we 

approach a permanent rule that better-identifies Type F – originally planned for 2018, then 2019, 

and now 2020. 

 
As we learned at the science conference yesterday, CMER research on Type N buffer 

ineffectiveness in meeting Clean Water Act standards underscores the importance of accurate 

water typing.  At-risk fish populations that were to be protected under the HCP should not be 

subjected to another year of status quo interim-rule water typing in 2019.   

 
For these reasons we respectfully request that the Board consider an alternate approach to status-

quo interim rule water typing in 2019.  We believe that WDFW and the Tribes – the State’s 

fishery co-managers and habitat experts – should develop a draft of this approach for public 

review and comment before Board adoption in August, and implementation during the 2019 

water typing season. 

 
 



Type F is “habitat used by fish at any life stage at any time of the year including potential habitat 
likely to be used by fish, which could be recovered by restoration or management and includes 
off-channel habitat.” 
 
Of 331 last fish points from the WTMF data mined by the panel during the PHB study, F/N was 
coincident with the last fish almost twice as many times as not. (216 points were at last fish, 113 
were above last fish).   



Present-day fish distribution is not a reliable indicator of fish habitat as inclusively defined 
in -010 in light of the ecological context for private forestland management.  This context is 
defined by:  the continuing legacy impacts of past forest management practices[i], 
depressed fish populations[ii], high variability in headwater fish distribution both annually 
and seasonally[iii], widespread barrier culverts yet to be removed by landowners under 
RMAP[iv], temporary natural barriers[v], e-fisher deficiencies[vi], and potential conflicts of 
interest.[vii]     

 

[i] The legacy effects of past forest and other land use practices continue to have negative 
effects on salmonid abundance and habitat condition; current forest practices impose many 
of the same effects, but at rates believed to allow for natural recovery.  Forest practices 
have altered riparian and stream habitats by removing canopy shade and large woody 
debris, sediment entrainment, and splash-damming; effects include increased water 
temperatures, lower dissolved oxygen levels, and increased fine sediments in channels. 
Large pieces of wood are essential for creating and maintaining pools for fish habitat and 
for storing sediment (Bilby et al., 2003; Hicks et al., 1991; Montgomery et al., 1995). Timber 
harvest from hillsides, or road construction, can accelerate erosion, alter streamflow 
regimes and habitats, and present physical obstructions to fish movement. Increased fine 
sediment levels can have a detrimental effect on different salmonid life history stages 
(Hicks et al., 1991; Meehan, 1991).  Low streamflow deficits of 50% of baseflow or greater 
have been documented where more than 50 percent of the watershed area was logged, and 
those water deficits caused by logging and post-logging forest regrowth persist for at least 
40-50 years.  Reduced summer streamflow in logged headwater basins may limit aquatic 
habitat and exacerbate stream warming, and may alter water yield and timing in larger 
basins (Perry and Jones, 2016). 

[ii] There is substantial evidence of widespread extirpations and that many of the still 
extant covered fish populations are at risk and depressed.  Present-day fish distribution is 
affected by a 200+ year history of exploitative fishing, agriculture, and development 
impacts which have resulted in suppressed fish populations.  See e.g. the Final Forest 
Practices HCP, 2005 (Biological Data on and Factors Affecting Covered Species) (citing NRC 
1996 findings on salmonid conservation status) and FPHCP Biological Opinion, 2005, 
findings on specific salmon and steelhead populations.  Overall the HCP finds that well-
studied fish populations are depressed by the effects of historical land management and 
habitat loss from diverse land uses, as well as the effects of fishery management. Pacific 
salmon have disappeared from about 40 percent of their historical breeding ranges in 
Washington, Oregon, Idaho and California over the last century, and many remaining 
populations are severely depressed in areas where they were formerly abundant (FP HCP, 
2005).  Even in intact watersheds absent manmade barriers, depressed fish abundance can 
result in depressed longitudinal fish distribution (Reeves et. al., 2011).  Suppressed fish 
populations may not fully utilize all the available habitat (Reeves et. al., 2011), and are 
more difficult to detect via electrofishing (Electrofishing Workgroup Technical Report, 
2016).  

[iii] Headwater streams are naturally dynamic, and movement of fish therein is critical to 
their survival (Hoffman and Dunham, 2007).  Habitat selection – and thus fish distribution 
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– may change temporally and spatially as physical conditions change throughout the 
stream (Cole and Lempke, 2006; Reeves et al., 2011).  Coastal cutthroat trout movements at 
the reach and segment scales typically occur during the winter and spring, while westslope 
cutthroat trout have been documented to move extensively in all seasons except summer 
(Hoffman and Dunham, 2007).  Coastal cutthroat trout comprise the majority (80%) of our 
headwater fish populations in western WA (Trotter, 2000).  These natural fluctuations can 
occur over short periods of time: four to six-fold differences in fish densities from one year 
to the next have been reported for populations of resident cutthroat trout in PNW streams 
(Bisson et al., 1994 and House, 1995, in Trotter 2000), directly impacting fish detectability. 
Though largely untested, such swings could impact distribution resulting in upper limits of 
fish distribution that are moving points (but only rarely exceeding correctly identified Type 
F habitat thresholds) (Trotter, 2000). 

[iv]  There is ample evidence in the record of the FPHCP and the published literature of 
widespread man-made barriers which should be presumed to affect fish 
distribution.  For example, the NMFS-FWS FPHCP Biological Opinion found 
that:  “Statewide, thousands of miles of fish channels have been rendered partially or completely 
inaccessible to fish, as a result of road culverts and other water crossing structures (WSCC 
2000c; 2000d; 2001b; 2002d).”  (NMFS & FWS, 2006  at 128).  Barrier culverts attenuate fish 
distribution and, in some cases, isolate and fragment small vulnerable populations of 
resident headwater fish (Hoffman and Dunham, 2007). Through its Road Maintenance and 
Abandonment Plan (RMAP) program, DNR has documented 7,676 fish-barrier culverts on 
Washington forestlands.  As of 2015, over 2,300 of those barriers have yet to be addressed 
(WDNR, 2014), and RMAP fish passage projects are backlogged and not scheduled for 
completion until 2021.  Further, the State estimates that there are 40,000 barriers to fish 
passage in Washington at present (WA Fish Passage Barrier Removal Board, 2016).  Even 
those barriers downstream from forestland can impact the distribution of fish in 
forestlands.  

[v] Temporary natural barriers may be caused by natural disturbances including drought 
and debris torrents that may temporarily compress fish distribution over a period of 
years.  Single-visit survey data cannot account for intra-annual or interannual variation in 
the upstream extent of fish distribution (Cole and Lempke 2006; Fransen et. al, 2013).  

[vi] There are numerous unavoidable limitations to the effectiveness of single-pass 
point-in-time electrofishing surveys at the upper extent of distribution, discussed by the 
Electrofishing Workgroup (2016); these include low fish abundance, reduced e-fisher 
efficiency due to reduced conductivity and water temperature, complex cover that inhibits 
surveyor visibility, and cryptic fish behavior.  

[vii] Conflict of interest (COI) is “a situation in which a person or organization is involved in 
multiple interests, financial or otherwise, one of which could possibly corrupt the 
motivation or decision-making of that individual or organization” (Wikipedia).  COI can 
exist in water typing because landowners or their consultants perform protocol e-fishing 
surveys where fish detection impacts the area of required stream buffers.  When fish are 
documented further upstream, the landowner is required to leave more trees standing – 
reducing timber harvest profit.  In this context, COI could lead surveyors to intentionally or 
subconsciously under-represent the upper extent of fish habitat (Type F) waters. 
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We’re managing private forests so they work for all of us. ® 
 

WASHINGTON FOREST PROTECTION ASSOCIATION  

724 Columbia St NW, Suite 250 
Olympia, WA  98501  
360-352-1500     Fax: 360-352-4621 

May 9, 2018 

 

Washington Forest Practices Board  

1111 Washington St SE  

PO Box 47012 

Olympia, WA 98504-7012 

Forest.practicesboard@dnr.wa.gov 

 

Re:   Comments on Water Typing Rule Timing and Potential Habitat Break Pilot    

 

Dear Forest Practices Board Members: 

 

Washington Forest Protection Association is a forestry trade association representing large and 

small forest landowners and managers of nearly 4 million acres of productive working, including 

timberland located in the coastal and inland regions of the state.  Our members support rural and 

urban communities through the sustainable growth and harvest of timber and other forest 

products for U. S. and international markets.  For more information about WFPA, please visit 

our website at www.wfpa.org.   

 

Thank you for the opportunity to comment on issues related to water typing rule timing and 

Potential Habitat Break (PHB) Validation Pilot and Study.  WFPA and member companies have 

actively participated in current efforts related to development of draft rule language, draft board 

manual language and board manual field testing.  WFPA also supports the following: 

• Cancellation of the Special Forest Practices Board (Board) meeting scheduled for June 

28, 2018 

• Delay in presentation and approval of a draft rule package until appropriate information 

is presented for decision-making. 

• Continued field testing of PHB options. 

• Implementation of the PHB validation study and pilot moving forward when an 

appropriate technical stakeholder review and comment process is established, and the 

pilot clearly provides information relevant to rulemaking decisions. 

• Board direction to Department of Natural Resources staff to engage stakeholders in the 

process. 

mailto:Forest.practicesboard@dnr.wa.gov
http://www.wfpa.org/
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Board’s Decision-Making Responsibilities.   

Changes in forest practices rules or board manuals must meet numerous legal and policy 

standards.  A fundamental goal of the Timber Fish and Wildlife Agreement1 is to maintain equity in 

the tradeoffs that occur between public and private resources.  This concept is incorporated in the four 

goals of the Forests & Fish Report2: 

• To provide compliance with the Endangered Species Act for aquatic and riparian-

dependent species on non-federal forest lands; 

• To restore and maintain riparian habitat on non-federal forest lands to support a 

harvestable supply of fish; 

• To meet the requirements of the Clean Water Act for water quality on non-federal forest 

lands; and,  

• To keep the timber industry economically viable in the State of Washington 

 

The Forest Practices Act requires science in the development of new rules or board manuals.3  In 

addition, the Administrative Procedures Act (APA) requires development of a cost benefit 

analysis, a determination that the rule being adopted is the least burdensome alternative for those 

required to comply with it that will achieve the general goals and specific objectives, and a finding 

that the rule achieves the general goals and specific objectives of the relevant statute.4  The Regulatory 

Fairness Act requires the development of a small business economic impact statement.5  The State 

Environmental Policy Act (SEPA) requires evaluation of the environmental impact.6  Following 

the science-based process for new rules is critical because it allows the Board to evaluate the 

benefits and costs of the action.  Noncompliance with these provisions will result in arbitrary and 

capricious agency actions.   

 

The general objectives of the Water Typing System have repeatedly been identified and 

confirmed (most recently by the Board in November 2016).  Any methods to type waters must be 

highly accurate, minimize error and balance remaining error/reduce systematic bias 7.  As stated 

in the National Marine Fisheries Service Biological Opinion: 

 

“Failure to correctly identify fish-bearing waters will occur and is assumed to 

lessen over time. It is assumed that any methods used to map or delineate such 

waters will have an approximately equal probability of identifying waters as fish-

                                                 
1 “The values of public and private resources are very real. Precise quantification of those values is quite variable 

however.  When tradeoffs occur between public and private resources, it is logical to seek ways to maintain equity.”  

TFW Agreement (1987). 
2 Final Forests and Fish Habitat Conservation Plan, Appendix B – Forests and Fish Report, December 2005, p. B-1. 
3 See RCW 76.09.370. 
4 See RCW 34.05.328. 
5 See RCW 19.85.040. 
6 See 43.21C RCW. 
7As stated in the FFR, “the risks between resource protection and timber harvest as determined by a model with a 

statistical accuracy of+/- 5% will be revised so that the line demarcating fish and non-fish habitat waters will be 

drawn so as to be equally likely to be over and under inclusive.”  Forests and Fish Report, February 22, 1999, p. 18-

19. 
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bearing where fish do not actually occur or the reverse, identifying waters as non-

fish-bearing where fish actually do occur. It is further assumed that such errors 

will be relatively small and largely offset at the landscape scale. This assumption 

is based upon the fact that this concept of equal error probabilities was inherent 

to the FPHCP. (emphasis added).”1 

 

To comply with the Forest Practices Adaptive Management Program, the Board must determine what 

elements of the current system doesn’t meet the water typing objectives.  To date, no data or science 

has been produced to show that a change in the current rule is necessary.  The validation study is 

presumably designed to produce the information relevant to decision-making.  The cost benefit 

analyses required by the APA also provides significant information for substantive decision-making.  

As part of the APA analysis, the Board must also select the rule alternative that represents the least 

burdensome alternative that meets the water typing objective.   

 

Specific Concerns:  Pilot/Validation Study  

The purpose of the study is to identify PHB criteria that can be used to capture end of fish habitat 

in forested streams across Washington and to better understand how PHBs may be influenced by 

seasonal and annual variability and by location within Washington State (e.g., reduce 

uncertainty).  The PHB validation study seeks to identify features that can be used to identify the 

end of fish habitat, thus the Type F/N regulatory break. As you recall, these features are to 

include optimal combinations of gradient, channel width, and obstacles that in appropriate 

circumstances may constitute a potential habitat break.  According to the Adaptive Management 

Program Administrator: “The pilot phase is focused upon determining if the standard sampling 

methodologies recommended for the study can be used successfully to identify PHBs. The study 

implementation phase will take the most reliable and cost-effective protocols identified in the 

pilot study and apply them to the population of sites selected across multiple ecoregions.” 

 

While WFPA supports the development and implementation of the Validation Study and Pilot, 

we have significant unresolved concerns about the process used to develop the study and the 

study design itself.  Although the Validation Study is a Board-directed project, throughout the 

study development process, stakeholders were repeatedly assured that our technical experts 

would have adequate opportunity to review the study design, comment on it, and have any 

concerns addressed.  Such review is totally congruent with one of the fundamental tenants of the 

Adaptive Management Program (AMP) and the TFW processes – collaborative decision-making.   

 

In fact, the Board has repeatedly directed the AMPA or the Department of Natural Resources 

(DNR) to involve technical stakeholders in this process.  Unfortunately, in this case, stakeholders 

received only one week to review and comment on the study design; and the systematic CMER 

review process was ignored.  To fully support funding for the study at the Board, WFPA needs to 

be confident that an appropriate review and comment process was followed.  Based on 

discussions with landowner technical representatives, WFPA has the following substantive 

                                                 
1 National Marine Fisheries Service Biological Opinion, June 5, 2006, p. 180.   
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concerns with the study design: 

 

Questionable sampling plan: 

• Selecting from the pool of Water Type Modification Forms won’t necessarily provide 

a random or representative sample of sites.   

• The study design stratification scheme is highly questionable.  Effectively identifying 

appropriate sampling strata requires more review.  Stratifying based on ecoregion 

may erroneously inflate the number of sample sites required without providing 

meaningful information.   

• In the current study design, it is questionable whether eDNA sampling provide 

sufficient information to provide meaningful information.  

• The seasonal sampling protocol needs to be reviewed to ensure the best sample 

timing. 

 

Poorly defined field methods to meet study questions: 

• The field methodology is highly questionable.  For example, the physical survey 

method based on measurement every 2 meters may not yield meaningful information, 

may be unrealistic, and result in significant unnecessary costs.  

• According to the study, field crews will not be “identifying PHBs in the field”, 

however study questions relate to identifying additional PHB considerations or 

reviewing the consistency/repeatability of field surveys.  This disconnect between 

questions and design must be rectified.  

 

Incomplete description of data analysis: 

• The analytical metrics are questionable (e.g. using a 20 BF channel width is 

unsupported and questionable as a method to determine a PHB).   

• Inadequate detail in defining the statistical approach to analyze the data.  There is no 

explanation about how the analysis will evaluate accuracy or error bias.  Establishing 

the methods of analysis in the study design is essential to inform the study 

implementation and minimize alternative interpretations and reduce dispute resolution 

when the study is completed.  

 

Specific Concerns: Spatial Analysis 

The assessment will include a spatial analysis of alternatives and be designed to support the 

analysis of public resource benefits, economic impacts and alternatives required under the APA 

and compare levels of accuracy and error allocation.  Although WFPA has repeatedly asked for a 

detailed study plan and analytical design, neither has been provided.  As with the Validation 

Study design, technical stakeholders have not been involved in the process.  WFPA has 

significant concerns about the use of the current hydro-layer (10-meter DEM) to identify and the 

differences between PHB options.   

 

WFPA looks forward to continued work with the Board on these critical water typing issues.  Please 
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don’t hesitate to contact us with questions. 

 

Sincerely, 

 

Karen Terwilleger 

Senior Director of Forest and Environmental Policy 

 



Terwilleger Speaking Points for Forest Practices Board Meeting (5-9-2018) 

Washington Forest Protection Association 

 

Water Typing Comments 

• Introduction/Thanks 

 

• WFPA and member companies have actively participated in current efforts 

related to development of draft rule language, draft board manual 

language and board manual field testing.  WFPA also supports the 

following: 

✓ Cancellation of the Special Forest Practices Board (Board) meeting 

scheduled for June 28, 2018 

✓ Delay in presentation and approval of a draft rule package until 

appropriate information is presented for decision-making – this 

information is critical for a legally durable rule. 

✓ Continued field testing of PHB options. 

✓ Implementation of the PHB validation study and pilot moving forward 

when an appropriate technical stakeholder review and comment 

process is established, and the pilot clearly provides information 

relevant to rulemaking decisions. 

✓ Development of an adequate spatial analysis to support rulemaking 

requirements – this is particularly important in determining additional 

costs for buffers and fish passage projects. 

✓ Board direction to Department of Natural Resources staff to engage 

stakeholders in the process. 

 

• Fish Habitat Technical Group as technical experts should oversee the 

analysis. 

 

• Analysis necessary to understand how options meet the FFR/HCP objectives 

for the water typing system are clear:  highly accurate; balance remaining 

risk allocation: 



“Failure to correctly identify fish-bearing waters will occur and 

is assumed to lessen over time. It is assumed that any methods 

used to map or delineate such waters will have an 

approximately equal probability of identifying waters as fish-

bearing where fish do not actually occur or the reverse, 

identifying waters as non-fish-bearing where fish actually do 

occur. It is further assumed that such errors will be relatively 

small and largely offset at the landscape scale. This 

assumption is based upon the fact that this concept of equal 

error probabilities was inherent to the FPHCP. (emphasis 

added).”1 

 

• Unlike other land uses, forest practices applicants must verify the water 

typing in the application.  This rulemaking process is a clarification of a field 

verification method – NOT a renegotiation of the water typing objectives. 

 

• The Administrative Procedure Act Assessment includes:  cost, benefits, 

impact to small businesses, and “after considering alternative versions of 

the rule” and these analyses “that the rule being adopted is the least 

burdensome alternative.”  

 

• Although the validation study design and pilot is not in front of you, of 

special note is the reference to uppermost fish generally being cut throat 

trout (90%).  WFPA reminds the Board that, to date, the federal services 

have declined to list cut throat trout under the Endangered Species Act. 

 

• We are committed to supporting the completion of supplemental analyses, 

including a spatial analysis of potential PHB alternatives, to include multi-

stakeholder representation and oversight to refine and more fully develop 

a recommendation that includes specific numeric criteria  (Including:  

                                                           
1 National Marine Fisheries Service Biological Opinion, June 5, 2006, p. 180.   



foresters, water typing experts, scientists, economist, company officials and 

policy staff.) 

 

• WFPA looks forward to continued work with the Board on these critical 

water typing issues.   

 

  



MPS/Budget Comments 

 

• Introduction/Thanks 

 

• Served as part of the TFW Policy Budget Subcommittee 

 

• WFPA supports adoption of the FY 2019 Master Program Budget 

 

• Specific Comments: 

 

✓ Several large projects will dominate spending for the next several 

years.  

 

✓ Board should require performance and financial audits – funding for 

the audits should be included in the program budget.  In 2019, 

unspent funds from 2018 should be utilized.   

 

✓ The Board-directed projects, including the design phases, should be 

integrated into the CMER process.  This will provide appropriate 

oversight and involvement by TFW technical experts.  One such study 

(PHB Validation) is estimated to cost $3.8 million but has not had 

adequate technical stakeholder review and analysis. 

 

✓ Studies related to default physical criteria and the development of a 

new model should be pursued and funded. 

 

✓ Extended monitoring for water quality is critical to understanding the 

impact of harvest on non-fish bearing streams. 

 

✓ Extensive monitoring is an essential component of the FFR and HCP 

and provides significant context for effectiveness monitoring studies. 
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