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Proposed Boundary Change for the Cherry Point 
Environmental Aquatic Reserve 

Date Submitted: October 11, 2016 

 

Site Proponent 

Name: Washington State Department of Natural Resources in response to Lummi Nation request 

Address: 1111 Washington St SE, Olympia WA 98504 

Phone: 360-902-1073 

E-mail: roberta.davenport@dnr.wa.gov 

Primary contact: Roberta (Birdie) Davenport  

 

Proposal Description 
This proposal seeks to modify the existing boundary of the Cherry Point Environmental Aquatic 

Reserve by removing the cutout identified in the management plan for application number 20-

013265. 

 

This proposal is in response to a letter of intent submitted by the Lummi Nation to DNR on 

September 12, 2016, requesting a boundary change to the Cherry Point Environmental Aquatic 

Reserve requesting the area of the cutout be incorporated into the Reserve, noting that the area is, 

“...an integral part of the usual and accustomed fishing places of the Lummi Nation.” The letter also 

noted that the proposal supports the Aquatic Reserve Program’s objectives of, “…achieving habitat 

connectivity, sustaining ecological processes, and protecting important aquatic resources and 

habitat.”  

General site information 
 

A. Site location: 

The state-owned aquatic lands (SOAL) within the “cutout” area are currently adjacent to the 

Cherry Point Aquatic Reserve located on the marine shoreline north of Bellingham and west of 

Ferndale (see Figure 1 below for an aquatic lands ownership map).  

B. Site Overview: 

1. General site description (including acreage): Located in Whatcom County, this 45-acre 

area of SOAL is located north of the Gulf Road terminus on the Cherry Point shoreline, and 

south of the British Petroleum oil transfer pier.  

 

2. Boundaries description (include section, range and township, county): The ‘cutout’ 

includes portions of the tidelands and bedlands of navigable waters owned by the state of 

Washington abutting Section 19, Township 39 North, Range 1 East. See Appendix B for full 

legal description. 
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3. Current ownership of privately and publicly owned (other than DNR) aquatic lands 

adjacent to the proposed site (include detailed ownership map). 

SSA Marine owns private tidelands adjacent to the cut-out. Please refer to  
 

 

Figure 1 and 2 for a detailed map of assumed aquatic land ownership. 
 

 

Figure 1: Cherry Point Aquatic Reserve 
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Figure 2: Cherry Point Assumed Aquatic Lands Ownership 
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4. Current county shoreline designation and description:  
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The Whatcom County Shoreline Master Plan (SMP) has designated a special “Cherry Point 

Management Area” that includes the cutout area. The Whatcom County SMP under 

Whatcom County Code section 23.100.170, Cherry Point Management Area, identifies 

policies and regulations for water-dependent industrial activities that apply in addition to 

specific other elements of the County’s SMP. Section 23.100.170 is included in its entirety in 

Appendix D.  

 

The Whatcom County Comprehensive Plan also recognizes the importance of the Cherry 

Point area. The uplands adjacent to the Cherry Point Aquatic Reserve have been designated 

the Cherry Point Urban Growth Area (UGA). The Comprehensive Plan1 recognizes the goals 

of the Cherry Point Aquatic Reserve and DNR’s need to “protect the significant 

environmental resource of the aquatic lands at Cherry Point,” “to ensure long-term 

environmental protection of local habitats and species” and the need “to cooperate with other 

stakeholders to minimize and reduce identified impacts on human activities on the species 

and habitats within the Reserve.” 

 

The plan further notes “The Cherry Point shoreline also has great importance to the fisheries 

and ecology of Northern Puget Sound because it provides essential spawning habitat for what 

once was the largest herring stock in Washington State. This herring stock has supported 

important commercial fisheries in the past and provides forage for salmonids and other 

important marine species.” 

 

C. Justification for proposal:  

The Cherry Point “cutout” area is currently entirely surrounded by the Cherry Point 

Environmental Reserve.  The Reserve supports the high diversity of fish and wildlife 

including: holding and spawning areas for Cherry Point herring and other forage fish, 

seabirds and shorebirds, other migratory waterfowl, ESA listed salmon, Dungeness crab, 

groundfish, bivalves, marine invertebrates and marine mammals present in the greater 

reserve area.  The site is adjacent to beaches with naturally functioning sediment drift cells 

nourished by sediment-rich bluffs. Its marine waters and aquatic lands are an important 

cultural resource for   the Lummi Nation for commercial, ceremonial, and subsistence 

purposes. The aquatic lands in the area are also used by non-Indians and provide significant 

economic benefits, recreational opportunities, and other social values. Incorporating the 

“cutout” into the reserve will further ecological connectivity, continuity, and manageability 

of the reserve.  

Cherry Point Environmental Reserve Information  

Ecological and cultural quality of the site 

1. Current condition of the site 

a. Is the site degraded?  

Overall, the site is in relatively sound ecological condition. Non-native species are 

present, detailed below, but ecosystem processes and species remain intact. 

                                                           
1 Whatcom County Comprehensive Plan, Chapter 2 – Land Use, page 2-54. 
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b. Are there signs of habitat loss within the site?   

The aquatic habitat within the site (45 acres) is in relatively good condition. The uplands 

remain undeveloped and the nearshore environment is functionally intact. The presence 

of the non-native brown macroalgae, Sargassum, has displaced some native kelp and 

possibly eelgrass as a herring spawning substrate. However this species is ubiquitous in 

the area and has become “naturalized” to the extent that removal or control is not 

feasible. 

 

c. Are there signs of habitat loss within the biogeographic region?   

Regional signs of habitat loss include: Three major industrial pier structures that shade 

the nearshore environment, shoreline armoring and other shoreline development that 

impedes sediment movement and natural vegetation, and mooring buoys located in 

shallow eelgrass beds (to the north, in Birch Bay) that scour and damage the eelgrass and 

habitat.  

 

d. Are ecosystem processes (e.g., freshwater flow, littoral drift, nutrient cycling, etc.) intact? 

If so, describe.  

Ecosystem processes associated with the adjacent drift cell are intact: a small stream, and 

pocket estuary wetland are present just to the south of the cutout; beach nourishing 

processes are functioning with steep banks and bluffs contributing sediment to the drift 

cell. 
 

2. Risks to the ecosystem or feature of interest (if applicable) – Can ecological concerns 

contributing directly to the area’s decline be prevented through inclusion of the cutout?  

The reserve management plan outlines conservation targets, goals, objectives, and 

management actions preventing further degradation and improving habitat or overall 

ecosystem quality. Any new uses proposed within the Cherry Point Aquatic Reserve will 

need to meet the goals and objectives of the management plan.  Inclusion of the cutout area 

will allow DNR to more effectively manage these state-owned aquatic lands consistent with 

the management plan. 

  

3. Restoration potential 

a. Is there pending restoration or identified restoration needs at the site?  

Identified restoration needs at the site include invasive species control and removal of 

large marine debris, other shoreline refuse, and derelict fishing gear.  

 

b. Would restoration benefits extend beyond site boundaries?  

Yes. Invasive species control and debris removal would benefit adjacent upland areas, as 

well as privately owned tidelands.   

 

4. Special value for biodiversity or species diversity 

a. Does the proposed site capture habitat used regularly by species of special conservation 

interest? 

The cutout area contains and is contiguous with key habitats of the reserve that support 

Cherry Point herring holding and spawning areas, eelgrass and kelp beds, and surf smelt 
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spawning beaches. Three species of forage fish use the CPAR: surf smelt (Hypomesus 

pretiosus), northern anchovy (Engraulis mordax), and Pacific herring (Clupea pallasii). 

The Puget Sound Evolutionary Significant Unit (ESU) for Chinook salmon includes the 

Cherry Point site. Cherry Point is considered one of 18 significant bird habitats in the 

Strait of Juan de Fuca and Georgia Strait (Wahl et al. 1981), attracting scoters, grebes, 

loons, and other fish-eating birds and migratory waterfowl.  One of the Pacific 

Northwest’s largest Great Blue Heron rookeries is located north of the aquatic reserve, 

along Terrell Creek; it supports more than 300 breeding pairs. Heron forage along the 

shoreline in intertidal areas, wetlands and riparian areas of the aquatic reserve.  Marine 

mammals that may use the Reserve, based on their presence in the southeast Strait of 

Georgia include: harbor seals, Pacific harbor porpoise, Dall’s porpoise, Stellar sea lions, 

California sea lions, Gray whales, the Southern Resident Killer Whale, and humpback 

whale (Calambokidis and Baird 1994, Falcone et al. 2005). Seals use the Cherry Point 

shoreline for foraging and haulout. 

 

b. Does the proposed site capture vulnerable habitats, life stages or populations?  

The pre-spawn herring holding and spawning areas that CPAR supports are extremely 

vulnerable life stages and the Cherry Point Pacific herring are a genetically distinct, 

diminishing stock in need of research, protection, and restoration. Intertidal habitat 

supports juvenile salmonids in this area.   Numerous species of salmon and trout have 

historically been, or are currently found in the nearshore environment at Cherry Point, 

including: Pink Salmon (Onchorynchus gorbuscha); Chum Salmon (O. keta), Coho 

Salmon (O. kisutch), Chinook Salmon (O. tshawytsha), and Sockeye Salmon (O. nerka). 

The nearshore contains habitat utilized by the following salmon species: Puget Sound 

Chinook Salmon, Nooksack Coastal Cutthroat Trout (Onchorhynchus clarki), and Puget 

Sound Bull Trout (Salvelinus confluentus), and Puget Sound steelhead (anadromous 

Oncorhynchus mykiss). The Cherry Point nearshore is also used by char and cutthroat 

tagged in British Columbia. 

 

5. Ecological processes that sustain the aquatic landscape – Would protection of the site 

protect/maintain ecological processes that sustain the aquatic landscape (e.g., freshwater 

flow, littoral drift, nutrient cycling)?  

Because of its combination of exposure, fetch, and glacial makeup, Cherry Point has a 

unique beach type of large cobble/boulders with lower areas of mixed sand and pebble infill. 

Seasonal changes in wave energy create a highly diverse and productive nearshore 

(Mumford, pers. comm.). The proximity of Cherry Point to Georgia Strait sets it apart from 

many other locations in the Northwest corner of Washington. The Strait of Georgia is 

distinctly different from Puget Sound, influenced to a higher degree by the Pacific Ocean 

and the Fraser River, resulting in different biodiversity. The cutout area is entirely within the 

greater reserve and its inclusion supports these processes. 

 

6. The cultural quality of the site– Does the site contain or protect significant cultural 

resources? (Does the site contain heritage, historical, or cultural resources that are eligible 

for the Washington Register of Historic Places, (RCW27.34.220) or the National Register of 

Historic Places?)  

The shoreline at Cherry Point was the primary home of many Lummi villages and 
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Traditional Cultural Properties (TCPs) within the traditional homeland of the Lummi.. A 

letter to Commissioner of Public Lands Peter Goldmark from the Lummi Nation (Appendix 

C) states: …..“The waters and tidelands associated with the Reserve are an integral part of 

the usual and accustomed fishing places of the Lummi Nation….In addition, the Reserve is 

located within an especially rich and fertile marine environment that serves as important 

habitat for a number of forage fish, finfish, and shellfish (including several threatened 

and/or endangered species) that are inextricably linked to the Lummi Schelangen, (“Way of 

Life”). Significantly, the area we know as Xwe’Ch”eXen (Cherry Point) is of profound 

cultural and spiritual significance to our people. We insist that the reserve be managed in a 

manner that neither violates our treaty rights, nor our cultural values.” 
 

Habitats and features represented within the site 

7. Is the site a good example (relatively undisturbed) of representative native habitat?  

The site is relatively undisturbed and supports habitat that is representative of the 

surrounding Aquatic Reserve habitat, which includes beaches mantled with coarse 

gravel/cobble substrate with functional natural shoreline processes supporting a diverse suite 

of invertebrates, fish and birds, as well as rich areas of submerged aquatic vegetation, 

including, eelgrass, kelp, and mixed macroalgae beds. 

 

8. Does the site contain representative habitats not otherwise protected in the network of 

protected areas or aquatic reserves? 

The site contains habitats that are very similar to the rest of the Cherry Point reserve. What 

is unique about the habitat in the cutout is that it supports an unusually large number of pre-

spawning herring schools during the spawning season.  For this reason, the area was the 

focus of the purse seine capture of ripe herring for a spawn-on kelp fishery that ended in 

1996.   
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9. Does the proposed site capture species or habitats that are currently much less 

common than they were historically within the site’s “biogeographic region”? 

Yes, this area historically supported spawning for the Cherry Point Pacific herring stock. It 

also includes pre-spawning herring holding grounds and schooling areas.  Several salmon 

species were historically much more plentiful and are now greatly diminished (2012 

Washington State Herring Sock Status Report, O’Toole 3/12/08 memo regarding potential 

effects of proposed location GPT trestle on Cherry Point herring spawning behavior). 

Viability of the occurrences of interest 

10. Site features meet the intent of the reserve - Are species, habitat, or ecosystem processes 

consistently associated with the reserve site?  

The habitat and ecosystem processes are consistently associated with the site, while the 

species are migratory, and in recent years the herring stock has been greatly diminished, 

spawning primarily to the north of this area. 

  

11. Number of conservation targets (As it relates to information in “Special value for 

biodiversity or species diversity,” question #9 above).  Identify the habitat(s) and associated 

species you are proposing for conservation.  Summarize the conservation goals. 

A list of conservation targets and goals, developed in the Cherry Point Aquatic Reserve 

Management Plan, is listed below.   
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Conservation Target Goal 

Cherry Point Pacific Herring Study, Protect, and Recover species to viable population 

Salmonids Protect nearshore and deeper habitats 

Marine Birds Protect nearshore and marine habitat 

Forage fish Study, protect nearshore habitat 

Eelgrass and Kelp Protect habitat 

Drift Cells Maintain nearshore processes that support the drift cell 

 

12. Number of ecological processes - Does the site contain unique or distinctive physical 

habitat features (e.g., oceanographic gyre, oceanographic sill, natural beach spit, side 

channels, ox bow, estuary, etc.)?  

The cutout site contains deep water habitat close to shore, which is a unique aspect of the 

Cherry Point environment. The deep area is at the end of a bathymetric trench; WDFW 

speculates that this feature may be what draws large ripe pre-spawning herring schools to 

transit to the area from their offshore deep water holding grounds. 

 

Defensibility of the site  
13. Complementary protection within a reserve or protected area network - Does the site 

include habitat types that are under-represented on a bioregional basis, in the Aquatic 

Reserves Program, or other marine protected area or network?  

The cut out site contains habitat that is unique on a regional basis because it supports a 

declining, genetically distinct herring species that has fidelity to the Cherry Point area for 

reproduction. Also, the Pacific herring (Clupea pallasi) spawning beds at Cherry Point is 

one of 21 spawning areas statewide identified as saltwater habitats of special concern in 

WAC 220-660-320(3)(iii). 

 

14. Connectivity to a reserve or protected area network and/or for species and/or habitats.  

Is site adjacent to existing marine or freshwater protected areas administered for 

preservation or restoration purposes? 

The cutout site is entirely within the protected Cherry Point aquatic reserve. 

 

15. Appropriate size to be sustainable  
Is the area large enough to be self-sustaining?  Is the entire feature identified for 

conservation included in the proposed site?  Does the site include the adjacent areas 

necessary to support and buffer the conservation features of the site? 

At just 45 acres in size, the cutout area is too small to be self-sustaining, however 

incorporating it into the reserve would increase the total reserve to 3,051 acres. The entire 

reserve includes large areas of important habitat and is unlikely to be expanded to the north 

or south. There is some buffering of shoreline afforded by adjacent large landowners and the 

County protected Pt Whitehorn Marine Park and the ownership and large areas of open 

space maintained by the 3 adjacent industrial uses. 

 

16. Ability to persist over time 

a. Can site be successfully managed to maintain the features of interest? 
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DNR is committed to manage the Cherry Point Aquatic Reserve for a term of 90 years. 

DNR will cooperate with local organizations, the implementation committee, and the 

community to manage the site to meet the goals and objectives of the management plan. 

More scientific data is needed to understand the causes of certain species decline, and 

solutions to reverse those declines, which may impact management.. 

  

b. Are there known human-caused, or natural ecological concerns, to continued viability of 

the site? 

The threat of oil spills from shipping or oil transfer facilities is a constant threat that 

could cause irreparable harm to the reserve habitat and species. Also, industrial outfalls, 

stormwater outfalls and nonpoint source pollution from upland development are a 

continued concern. In recent years, these risks have been much better managed through 

monitoring, regulation, oil spill drills, and upgraded standards, but remain an ongoing 

concern for the ecological protection of the reserve. 

 

17. Known or anticipated activities that endanger the site or habitat - Are proposed land 

uses or modifications compatible with reserve? 

Currently there are no proposed land uses. 

 

18. Potential for factors contributing directly to the area’s decline to be prevented – Would 

including the cutout into reserve status provide protection for habitats, species, or processes 

of interest from encroachment?  

Including the cutout within the boundaries of the reserve will improve reserve management 

by increasing public awareness that use restrictions applicable to the reserve also apply to 

the area of the cutout. As provided in the reserve plan, direct protection from impacts to the 

reserve would be addressed as new uses are proposed. New uses would have to demonstrate 

consistency with the goals and objectives of the management plan and would have to 

comply with any site-specific conditions placed on the use through DNR’s use authorization 

process. 

 

Manageability of the site  

19. Coordination with other entities, including local jurisdictions and current leaseholders 

a. Does the proposal include coordination of reserve actions with other entities, including 

local jurisdictions and current leaseholders? 

Yes, there is an implementation committee that includes leaseholders, local government, 

NGOs, and local citizens that meets regularly to discuss plans and issues regarding the 

reserve. The future management of the cutout if incorporated into the reserve will be 

coordinated through that body.  

 

b. Has another entity previously identified this site or areas within the site as a priority for 

protection? [Examples include Important Bird Areas (Cullinan 2001), priority areas for 

Research Natural Area Designation (Dyrness et al. 1975), or priority areas for 

conservation (e.g., through ecoregional planning, Natural Heritage Program research 

(Kunze 1984), or similar process (Dethier 1989)]  

The area of the cutout was identified as a “potential herring migration corridor/schooling 

area.” 
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c. Have potential cooperative management partners been identified for management, 

monitoring, and enforcement? 

Yes, partners are already engaged and working with the reserve program for the reserve.  

Partners include the following organizations who are part of the Cherry Point Cherry 

Implementation Committee: 

 

Organization 

Western Washington University 

Whatcom County Public Works & MRC Staff  

Whatcom County Marine Resource Committee 

Nooksack Tribe 

Washington Department of Fish & Wildlife 

Washington Department of Ecology 

Birch Bay Water & Sewer District 

RE-Sources for Sustainable Communities 

Whatcom Land Trust 

Lummi Natural Resources 

WAVE/Friends of the Earth 

British Petroleum 

Alcoa 

Friends of the San Juans 

Private Citizen 

Cherry Point Citizen Stewardship Committee 

Independent Biologist 

Nooksack Tribe 

Whatcom Public Utility District 

SSA Marine 

North Cascades Audubon 

Birch Bay State Park 

Conoco Phillips 

 

 

d. Is the site adjacent to terrestrial protected areas managed for conservation or restoration 

purposes? 

The Whatcom County managed Point Whitehorn Marine Reserve Park, adjacent to the 

existing reserve and to the north, is terrestrial land managed primarily for conservation.  

 

20. Provide a description of how to measure success (i.e., monitoring).  Describe what, if 

any, monitoring needs - Does the reserve proposal include a monitoring plan that 

measures reserve progress toward goals and provide for adaptive management? 

The existing management plan contains monitoring plans and measures for success that will 

be applied to the cutout area if incorporated into the reserve. Those monitoring programs 
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include forage fish and seagrass monitoring, Pacific herring studies, sediment and water 

quality monitoring. 

 

21. Kinds of enforcement needed to make sure incompatible uses and impacts do not 

encroach on the reserve   - What kind of enforcement is needed to prevent incompatible 

uses and impacts from encroaching on the reserve?  

Local community volunteer site stewards help maintain and educate visitors at the Gulf 

Road public access. DNR reaches out to adjacent landowners to cooperate on problems with 

illegal access and vandalism.  In addition, the oil refinery piers are considered high priority 

national interest sites and are closely protected by the Coast Guard, providing enforcement 

of encroaching activities in the area of the refinery piers. 

 

22. Does the site serve or conflict with the greatest public benefit? 

a. Does reserve status represent the greatest public benefit? 

The existing management plan protects the unique ecological aspects of this area while 

recognizing the economic significance of the current industrial uses as well as the area’s 

cultural significance.  This balance of interests - conservation for unique habitat, Tribal 

significance and important regional economic benefits - are consistent with how the 

department is charged with providing the greatest public benefits from state-owned 

aquatic lands statewide.   

 

b. Is reserve status compatible with existing or proposed adjacent uses? 

Applying Aquatic Reserve status for the cutout is compatible with existing uses and 

there are no proposed adjacent uses.  
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Appendix A – Maps 

Figure 1: Cherry Point Assumed Aquatic Lands Ownership 
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Figure 2: Cherry Point Forage Fish 
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Figure 3: Floating Kelp Extent 
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Figure 4: Cherry Point Submerged Vegetation 
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Appendix B – Legal Description Change 

Proposed change to current legal description: 

 

That portion of the tidelands and bedlands of navigable waters owned by the state of 

Washington, fronting and abutting Sections 2, 11, 13, 14, and 24, Township 39 North, Range 1 

West, Willamette Meridian and fronting and abutting Sections 19, 20, 29 and 32, Township 39 

North, Range 1 East, Willamette Meridan described as follows: 

 

Lying south of the south line of government lot 1, of said Section2, Township39 North, Range 1 

West, W.M. being the south line of Birch Bay State Park; lying north of the south line of 

Township 39, Range 1 East; and extending waterward to a line which is 70 feet below mean 

lower low water OR 0.5 mile beyond extreme low tide, whichever line is further waterward; 

 

EXCEPTING THEREFROM, the following Use Authorizations issued by the Department of 

Natural Resources; lease application numbers 20-A09122, 20-A11714, 20-A08488, 20-013265 

and 20-010521; 

 

ALSO EXCEPTING THEREFROM, any second class tidelands previously sold by the State of 

Washington. 

 

Situated in Whatcom County, Washington 
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Appendix C – Lummi Proposal Letter  
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Appendix D – Whatcom County Code 23.100.170 Cherry Point Management Area 

 

A. Policies. 

1. Purpose and Intent. 

a. The purpose of the Cherry Point management area is to provide a regulatory 

framework that recognizes and balances the special port, industrial and natural 

resource needs associated with the development of this marine resource. This section 

identifies policies and regulations for water-dependent industrial activities that apply 

in addition to specific other elements of this program as referenced herein. 

b. Washington State natural resource agencies and Whatcom County have identified 

certain portions of the Cherry Point management area as providing herring spawning 

habitat and other key habitat characteristics that warrant special consideration due to 

their importance to regional fisheries and other elements of the aquatic environment. 

c. Development of the Cherry Point major port/industrial urban growth area will 

accommodate uses that require marine access for marine cargo transfer, including oil 

and other materials. For this reason, water-dependent terminal facilities are 

encouraged as the preferred use in the Cherry Point management area. Due to the 

environmental sensitivity of the area, it is the policy of Whatcom County to limit the 

number of piers to one pier, in addition to those in operation or approved as of January 

1, 1998. 

d. Whatcom County should consider participation with local, state, and federal 

agencies, tribal governments and other stakeholders in the development of a plan to 

address integrated management of the uplands and public aquatic lands within the 

Cherry Point management area. The development of such a plan could provide a 

forum and process for addressing aquatic resources by all stakeholders. Elements of 

the plan could be adopted as future amendments to this program as appropriate. 

e. All development that is to be located within the Cherry Point management area, as 

defined in Chapter 23.110 WCC, shall be subject to the policies and regulations found 

in this section, and shall not be subject to the policies and regulations found in 

WCC 23.100.010 through 23.100.160, nor Chapter 23.90 WCC, unless otherwise 

referenced in this section. The policies and regulations found in this section are 

applicable only within the geographic boundaries of the Cherry Point management 

area and do not apply elsewhere in the county. In the event that the provisions of this 

section conflict with other applicable referenced provisions of this program, the 

policies and regulations that are most protective of shoreline resources shall prevail. 

2. Water-Dependent Industrial Development. Only water-dependent facilities that serve 

industrial facilities should be allowed in the Cherry Point management area. Industry 

within the major port/industrial urban growth area, as designated in the County 

Comprehensive Plan, which is not water-dependent should locate away from shoreline 

jurisdiction. 

3. Multiple Use Facilities. Facilities that allow for multiple use of piers, cargo handling, 

storage, parking and other accessory facilities are encouraged. 

4. Public Access. 

http://www.codepublishing.com/WA/WhatcomCounty/#!/WhatcomCounty23/WhatcomCounty23110.html#23.110
http://www.codepublishing.com/WA/WhatcomCounty/#!/WhatcomCounty23/WhatcomCounty23100.html#23.100.010
http://www.codepublishing.com/WA/WhatcomCounty/#!/WhatcomCounty23/WhatcomCounty23100.html#23.100.160
http://www.codepublishing.com/WA/WhatcomCounty/#!/WhatcomCounty23/WhatcomCounty2390.html#23.90
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a. Where appropriate, industrial and port development within the Cherry Point 

management area should provide public beach and shoreline access in a manner that 

does not cause interference with facility operations or present hazards to life and 

property. This may be accomplished through individual action or by joint, coordinated 

action with other developers and landowners, for example, by setting aside a common 

public access area. 

b. Special emphasis should be given to providing public beach and shoreline access 

for recreational opportunities including but not limited to crabbing, small craft 

launching, surf fishing, picnicking, clamming, and beach walking. 

c. Public access within the Cherry Point management area should be consistent with 

the Whatcom County Parks and Recreation Open Space Plan. 

5. Shoreline Ecological Functions and Processes. In recognition of the diverse and vital 

ecological resources in the Cherry Point management area, consideration of probable 

effects of all development proposals on shoreline ecological functions and processes should 

be assessed with the other long-term statewide interests. New port development that 

requires dredge and fill should not be permitted in the Cherry Point management area due 

to potential adverse effects on ecological functions, including fish and shellfish habitat and 

geohydraulic processes. 

6. Aesthetics. All development should be designed to avoid or minimize negative visual 

impacts on the scenic character of the area and to ensure visual compatibility with adjacent 

nonindustrial zoned properties. 

7. Site Development. All development should be constructed and operated in a manner 

that, while permitting water-dependent uses, also protects shoreline resources, their 

ecological functions and processes, and that incorporates the following: 

a. Low impact development approaches to avoid or minimize adverse impact to 

topography, vegetation, water quality, fish and wildlife habitat, and other natural site 

conditions; 

b. Adequate temporary and permanent management measures to control erosion and 

sediment impacts during construction and operation; and 

c. Adequate stormwater management facilities. 

B. Regulations. 

1. Allowed Use. 

a. Water-dependent industrial and port uses are allowed within the Cherry Point 

management area; provided, that specific findings are made in a shoreline substantial 

development permit or conditional use permit that: 

i. Policies for optimum implementation of the statewide interest have been 

achieved through protection of shoreline ecological functions and processes; 

ii. The long-term statewide benefits of the development have been considered 

with the potential adverse impacts on ecological functions; and 
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iii. Proposed mitigation measures to achieve no net loss of ecological functions 

and processes are incorporated in the proposal. 

b. Water-related and water-enjoyment uses are allowed only as part of public access 

and public recreation development, subject to the findings in subsection (B)(1)(a) of 

this section. 

c. Accessory development, which does not require a shoreline location in order to 

carry out its support functions, shall be sited away from the land/water interface and 

landward of the principal use. Accessory development shall observe critical area 

buffers in Chapter 16.16 WCC. Accessory development includes, but is not limited to, 

parking, warehousing, open air storage, waste storage and treatment, stormwater 

control facilities, utility and land transport development. 

d. Road, railway and utility facilities serving approved waterfront facilities related to 

water-dependent uses that are located and designed to minimize shoreline alteration 

are permitted. 

e. Waste water disposal/treatment facilities for storage or disposal of industrial or 

domestic waste water are prohibited, except that elements such as conveyances and 

outfalls shall be allowed if alternate inland sites have been demonstrated to be 

infeasible. Waste water conveyance systems for ships at berth shall be permitted. 

2. Public Access. 

a. Public access shall be provided in accordance with WCC 23.90.080 unless it is 

demonstrated that public access poses significant interference with facility operations 

or hazards to life or property. 

b. If public access meeting the criteria above is demonstrated to be infeasible or 

inappropriate, alternative access may be provided in accordance with 

WCC 23.90.080 at a location not directly adjacent to the water such as a viewpoint, 

observation tower, or other areas serving as a means to view public waters. Such 

facilities may include interpretive centers and displays that explain maritime history 

and industry; provided, that visual access to the water is also provided. 

c. As an alternative to on-site public access facilities, public access may be provided 

in accordance with a public access plan adopted as an element of the Whatcom 

County Parks and Recreation Open Space Plan. 

3. Critical Areas. In addition to meeting the provisions of WCC 23.90.030, Ecological 

protection and critical areas, development and alteration shall not be located or expanded 

within critical areas designated pursuant to Chapter 16.16WCC except where the site is 

approved for water-dependent use, and the following are met: 

a. Mitigation to achieve no net loss of ecological functions and processes shall be 

conducted in accordance with WCC23.90.030. 

b. Development and alteration shall not be allowed in wetlands in the backshore area. 

Upland development shall demonstrate that changes in local hydrology will not 

decrease the viability of the wetland environment nor degrade the existing water 

quality within the wetland. 

http://www.codepublishing.com/WA/WhatcomCounty/#!/WhatcomCounty16/WhatcomCounty1616.html#16.16
http://www.codepublishing.com/WA/WhatcomCounty/#!/WhatcomCounty23/WhatcomCounty2390.html#23.90.080
http://www.codepublishing.com/WA/WhatcomCounty/#!/WhatcomCounty23/WhatcomCounty2390.html#23.90.080
http://www.codepublishing.com/WA/WhatcomCounty/#!/WhatcomCounty23/WhatcomCounty2390.html#23.90.030
http://www.codepublishing.com/WA/WhatcomCounty/#!/WhatcomCounty16/WhatcomCounty1616.html#16.16
http://www.codepublishing.com/WA/WhatcomCounty/#!/WhatcomCounty23/WhatcomCounty2390.html#23.90.030


 

  24 

 

c. The minimum required setback from the OHWM for all industrial and port 

facilities, including development components, which do not require a water’s edge or 

water surface location shall be 150 feet; provided, that bluffs and banks greater than 

10 feet in height and sloping greater than 30 percent and wetland shorelines shall have 

such setbacks measured from the crest of the bank or the edge of the wetland in 

addition to the OHWM. 

d. Development and alteration other than recreation development for public and quasi-

public shoreline access is prohibited on the accretion shoreforms identified on the map 

in Appendix C of this title, subject to the regulations in this section and consistent 

with the conservancy and aquatic shoreline area designation policies and regulations 

of Chapters 23.90 and 23.100 WCC; provided, that lawfully established uses or 

developments may be maintained subject to the provisions of WCC 23.50.070. 

4. Location and Design. 

a. Piers. 

i. Piers shall be designed to accommodate only the necessary and intrinsic 

activities associated with the movement of material and cargo from land to water 

and water to land. The length of piers shall not extend beyond that which is 

necessary to accommodate the draft of the vessels intending to use the facility. 

Due to the environmental sensitivity of the area, Whatcom County shall limit the 

number of piers to one pier, in addition to those in operation as of January 1, 

1998. 

ii. Piers shall be designed to minimize interference in the intertidal zone and 

adverse impacts to fish and wildlife habitats. 

iii. Piers shall be designed to minimize impacts on steep shoreline bluffs. 

iv. All pilings in contact with water shall be constructed of materials such as 

concrete, steel, or other materials that will not adversely affect water quality or 

aquatic plants or animals. Materials used for decking or other structural 

components shall be approved by applicable state agencies for contact with water 

to avoid discharge of pollutants from wave splash, rain, or runoff. Wood treated 

with creosote, copper chromium arsenic or pentachlorophenol is prohibited; 

provided, that replacement of existing wood pilings with chemically treated 

wood is allowed for maintenance purposes where use of a different material such 

as steel or concrete would result in unreasonable or unsafe structural 

complications; further provided, that where such replacement exceeds 20 percent 

of the existing pilings over a 10-year period, such pilings shall conform to the 

standard construction provisions of this section. 

v. All piers on piling structures shall have a minimum vertical clearance of one 

foot above extreme high water. 

vi. Bulk storage of gasoline, oil and other petroleum products for any use or 

purpose is not allowed on piers, except for temporary storage under emergency 

situations, including oil spill cleanup. Bulk storage means nonportable storage in 

fixed tanks. Secondary containment shall be provided for portable containers. 

http://www.codepublishing.com/WA/WhatcomCounty/#!/WhatcomCounty23/WhatcomCounty2390.html#23.90
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vii. All piers shall be located and designed to avoid impediments to navigation 

and to avoid depriving other properties of reasonable access to navigable waters. 

All piers shall be marked with navigational aids and approved for compliance 

with U.S. Coast Guard regulations. 

b. Dredging. 

i. Dredging to accommodate water access to, or construction of, new 

development is prohibited. New development shall be located and designed to 

avoid the need for dredging. Dredging for existing development shall be the 

minimum necessary and shall minimize interference in the intertidal zone and 

impacts to fish and wildlife habitats. 

ii. Dredging operations, including spoil disposal, shall be conducted in 

accordance with policies and regulations in WCC 23.90.120(B)(4) and (5), 

Dredging. 

iii. Dredging is prohibited in the accretion shoreform and backshore wetland 

areas described in Appendix C of this title. 

c. Landfill is prohibited, except for the minimum necessary to access piers or other 

structures that provide access to the water. Pier design should accommodate the 

connection between the pier and uplands by employing a pile-supported structure to 

the point of intersection with stable upland soils. Limited landfill may be allowed for 

pier access that does not extend further toward the OHWM than existing topography. 

d. Excavation/Stabilization. 

i. Excavation/stabilization of bluffs is prohibited, except for the minimum 

necessary to access piers or other structures that provide access to the water; 

provided, that active feeder bluffs shall not be altered if alteration will adversely 

affect the existing littoral drift process. New development shall avoid, rather than 

modify, feeder bluffs. 

ii. Excavation/stabilization is prohibited on accretion shoreforms and in wetlands 

in the backshore area. 

e. Shore defense works shall be regulated in accordance with WCC 23.100.130, 

Shoreline stabilization, and be consistent with the conservancy and aquatic shoreline 

area regulations of that section. 

5. Adjacent Use. 

a. New or expanded port or industrial development adjacent to properties which are 

zoned for nonindustrial purposes shall provide setbacks of adequate width, to 

attenuate proximity impacts such as noise, light and glare; and may address scale and 

aesthetic impacts. Fencing or landscape areas may be required to provide a visual 

screen. 

b. Exterior lighting shall be designed and operated to avoid illuminating nearby 

properties zoned for nonport or nonindustrial purposes so as to not unreasonably 

infringe on the use and enjoyment of such property, and to prevent hazards for public 

traffic. Methods of controlling illumination of nearby properties include, but are not 

http://www.codepublishing.com/WA/WhatcomCounty/#!/WhatcomCounty23/WhatcomCounty2390.html#23.90.120
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limited to, limits on height of structure, limits on light levels of fixtures, light shields 

and screening. 

c. The minimum setback from side property lines which intersect the OHWM for 

industrial and port development shall be 60 feet; provided, that: 

i. The side yard setback shall not apply to utility or security structures such as 

poles, meters, fences, guard houses, power vaults or transformers; and 

ii. The side yard setbacks for parcels adjoining the NW and SE boundaries of the 

Cherry Point management area shall be administered in accordance with 

WCC 20.68.550 (Buffer Area). 

d. Required setbacks shall not be used for storage of industrial equipment or materials, 

or for waste disposal, but may be used for public access or outdoor recreation. 

6. Oil and Hazardous Materials. 

a. Release of oil or hazardous materials on shorelines is prohibited. 

b. A management plan shall be developed for new permitted or conditionally 

permitted development for the safe handling of cargo, fuels, bilge water, and toxic or 

hazardous materials to prevent them from entering aquatic waters, surface or ground 

water. Specific provisions shall address prompt and effective clean-up of spills that 

may occur. Management plans shall be coordinated with state or federal spill response 

plans. Where a spill management/response plan has been approved by the state, said 

plan may be used to satisfy the requirements of this section. 

c. Necessary spill containment facilities associated with existing development may be 

permitted within shoreline jurisdiction where there are no feasible alternatives. 

7. Recreational Development. All recreational development shall comply with the policies 

and regulations of WCC 23.100.100 and be consistent with the conservancy and aquatic 

shoreline area regulations of that section. 

8. Archaeological, Historic and Cultural Resource Management. All development 

associated with archaeological, historic or cultural site activities shall comply with the 

policies and regulations of WCC 23.90.070. (Ord. 2014-051 §§ 5, 6; Ord. 2009-13 § 1 

(Exh. 1)). 
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